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a_nth.
FEDERAL COMMUNICATIONS COMMISSION

Waddqtoll, D.C. 20554

In the MatIer of

PoHcies and Rules
GovemiDa Infmstate Pay-Per-Call
and Other lDformation Senices Pursuant to
the TelecommuDicati.oDS Act of 1996

In the Matter of

Policies and Rules Implementina
the Telephone Disclosure and Dispute
ResolutiOD Act

)
)
)
) CC Docket No. 96-146
)
)
)
)
)
) CC Doclcet No. 93-22
)
)

REPLY COMMENfS OJ THE TELESEKVICES INDUSTIlY ASSOCIATION

The TeleServiccs Indumy Associadon ('ISlA'") hereby replica to the comments

oftbe other partics on the Commission's NoticCl QfPropoad Rule MnkjDa ("NPRM'') submittc:d

in the abovc-captioned proceeding.

Whil.1be TSIA and other commenters support the Commission's efforts to

implement the df'orms oithe Telecommunic.tiona Act of 1996 \1996 Act''). many parties,

TSIA. i.Dcluded. rec:oamze the need for certain modifica1ions ofthe proposed reauIations to more

efFectively implement the Commission's objectives ina manner that CODfoIDlS with the mandates

of Conaraa. In that reprd. we will reply herein to comments ofAT&T and others on the
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Commission'!l um:tative conclusion that any form. ofrenumeration from a camer to an

information service provider constitutes {1m: & evidence that the service must be offered

exclusively throuah 900 numbers (NOPR'I;48). Based primarily upon the comments of AT&:T

and the Interactive Services Association ("ISA'~, TSIA recommends that a rebuttable

presumptionbe established that tariffed rates, for calls terminating into an informatiou seMce,

falliDg within a reasonable range of the dominant carriers be deemed permissible. In this

m8Dl1er, the objective ofCongress ofcliminating high tariffs for infonnation services would be

fultUled. Convcrsely, the proposals of the Commission and AT&T linking the standard to

commission payments would require re-writing the statute, which neither the Commission nor

AT&T hss the power to do. Moreover, the merules elimjnation ofthc availability of

infonna%ion services at srmdard toll rates would dis-serve the public and inhibit competition.

In additiem. a number of parties submit proposals that go well beyond the scope of

the aR:U on which the ClHDmiRion rcqucst3 commcms. We will adchcaa certain of these

comments couc:cmiaa call screening data bases, scc:ondaly collc=ons, elcdrooic execution of

~tand tho exemption for goods and scrvicea. In general, we applaud offorb that would

make available additiODal informatiOD to HrVice providers. Fot example, addition of the 900

blocking databue to LIDB aDd ready access to calling card validation would enhuce our ability

to serve the publicby denying access to restricted households and detenina fraud upon the

subscriber and seNice provided alike~ Onthe other hand. efforts to prevent electronic

transmission ofaamments. secondary CODectiODS. or billi:Dg far goods and services seck to

improperly reform the law. without 1he requited legislation, and are issues more apr.ropriatc for

tbcFTC.
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The payment of eo_baioDS by carrlcn tor .tlmllladD.
tn. pmmotM1ow ••t compttitiog IDd • the""," ia tIac p.hUc intcnst.

It is clearly the goal ofthe Commission to promote competition among

iofonnation services and among carriers to foste1" high quality 8el."Vices at. low rates.

Unfortunately, as stated in our initial comments, the Commission'!!! propo!!!al to eliminate

commission payments between carriers and infonnation service providers would retard

competition by restricting the available dialing platforms and thus stymie the provision ofquality

low-eost services to customers. In its comments, AT&T, on the surface at least, supports this

position by noting that the Commission's objective is to prohibit carriers from filing

"unjustifiably high tariffs, aDd then passiq on a portion oftheir proceeds to an IP that

osteDsiwly provides a 'free' information service. However, the proposal sweeps too broadly

because it would Imhibit not only abusive practices, but also arrangements that arc both benign

and economically efficient." (AT&T Comments, p. 5). Instead ofpromoting an alternative that

assures fair competition and eliminates UW1justifiab11 high tariff' charges, AT&T seeks adoption

of a S1IDdIrd tIuIt v.wld permit it contJnue engaging in payment ofcommissions but prohibit all

10Qll and foratsn canien from doing so.

In our iDiual wmmcnta, we reference the practice ofAT&T ofentering into

providors or other tel~unicatioDs customers. ATaT recognizes tbst this praW~e il

tbNatened by the Commiaion'. tentative coldusion that IUCh arrIIlSemet1U require use of900

numbers. Thus, AT&T fMhions a propollal whereby a rebuttable pnlsumption would replace the
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11KS evidence rule. In tum. the TSAA lUl'iUlgement would overcome the; rebuttable;

PIC5umption by demonstratinl a cost basis for the payment of commissioDl!l tbroUlh the

avoiclanco of access charles by AT&T. In other words, because the commi$$lOne to information

providers are cost-effective for AT&T. TSAA ammgements should be acceptable. In contrast,

ATAT argues that local exchange camelS, CAPS and foreign carriers would likely fall within the

prohibition on payment ofcommissions. Obviously. the end result is that AT&T places itselfon

top of the mountain looking down upon the competitive carriers who are left to the valley below.

It is clear that the real concern ofAT&T has nothi.o& to do with consumer

protection, but rather is an attempt to avoid what it perceives as '~usually high terminating

access rates" incUlTCd by AT&T in certain regions (p. 7). AT&T's concern over access charges

falls well outside the scope of the NPRM and is more appropriately raised in the upcoming FCC

Prooeedin& on access reform and jurisdictional separations. This proceeding should not be used

as a vehicle for AT&T to secure a competitive advantage or to avoid payment of~css chm'aes.

This is not to say tbat TSIA in any way opposes TSM arrangements. Rather, we

believe such ammgcmmtl are entirely proper, in no way arc prohibited by Congress. enhance

competition both for information and telecommunications services, and bcneftt consumers

through lower mea wi1hout compromising consumer protcctlOIlS. In fat4 AT&T raises

numerous valid reasons to support payment orcommissions by all carriers. AT&T argues that

under TSM arranpmonts, tho caller iDaU'S the normal tariff'charp, DOt a premium rate for

accouiDg information scrviooe. Thus, TSSA "atraDS0men1B do not result in hip charges to

cemaumars tor information services. .All AT&T customers pay the same tariffrates fo1' the same

service, reprdleu ofwheth.er or not those services tenninate over TSAAs." (p.6). Ofcourse, the

4
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same holds tnle for commission payments by local exchange carriers. CAPS and other altcmative

LEes, foreign PITs. COCOTs, cellular service providers and other telecommunicatioDS camcrs.

The ability ofCODsumers to access information services at normal toll or local rates is a conswnet

benefit aDd has not been the subject ofcxtcDsive complaints. Thus, it "has not been an area for

which Congress bas seen fit to enaet limitiDa1eaislation. In a letter to the Commission in

connection with this rulcmakini, Conaressman Bart Gordon, sponsor ofthe TDDRA and the

ameDdments thereto in section 701 ofthe 1996 Act, specifically notes that it was not the

legislative intent to probibit direct dial access to iDformation services. With respect to

international serviccs, he states that "I do not think it prudent or prao11cal to ban the provision of

information services through the usc of011 intemational access, as there may be issues

concemiua international treaties and laWi that lovern these intomational services. in light ofthe

faa that thQIC is no surcharge or pranium paid by QOnsumetS tor intematioaal information

:services over 011." Similarly, thore is no surcharge or premium for domestic dialed information

.-vices as well.

Thus, the proper focus of the Commission should be DOt on compensation or

mmmeration between Cll'riera and information providers, but rather on the rates charged to the

consumers. It is the 8S!MtlT!1ent ofexcessive rates to the public that Coqress has addressed and

is the scope ofthe FCC's rulcmaldne in this proceedina. This concern may be addressed in a

manner that does not restrict competition and inhibit the availabillty of low cost information

services to the public.

5
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A reb1lttable presumptioa .hGuld be adopted that a clluae to • eal1er by • camer for
aeceu.... aD lDIGnudoa lerviee is IUlI"eUODbl.. aDd subject to tile TDDRA. ifit

111='" • mHIiD above tbe h.....t rate ch..... by th. do.ba,nt arrim for the route.

In its comments. AT&T requests the Commission to adopt a rebuttable

presumption. While the concept of a rebuttable presumption is a good one in that it properly

balances the need to prohibit conduct that is abusive to consumers with the individual carrier's

circumstaPces, the AT&T proposal fails for the reasons previously diKussed. In contrast, the

ISA proposes "that an interstate information service be classified as 'pay-per-eall' if the cost to

call the service exceeds, by more than a d& minjrnjs amount. the cost ofacomparable content-

neutral call to the same location at the same time." ISA suggests that the comparative rate be

that oftbe "highest content-neutral rate offered by the three ~or IXC's" for the same route.

(ISA commems, p. 4). TSIA recommends that a combination oelhe two concepts would foster

competition, lowerpri", to consumera, be consistent with 1he intent ofC~ and do so in •

JDIIJlDel'that conform$ with the due IJIO"SS and tree speech rights of the 3Cm" provider.

In the mDRA and the 1996 Aet, Congress baa statccl that charaes for access to

information services that uc Fcatcr than normal traDsport rates sbO\lld fall within the definition

ofpay-per-caIl. No whmJ does Congreu state that c2lll for which the caller only incurs normal

toll charges are to be subjected to tb; pay-per-eall roles. Thus, a rule aimed at compensation

arnnaements betweed. terVice providers and carriers misses the mark. It is hiah priced tariffed

servicM that Coqress addressed in both the definition ofpay-per..call and in eJjminming the

tariffexemption thereto. To cute the charaina ofCW':essivc tariffrates for information services, a

rebuttable presumption should arise tbat ifthe charge to the caller is within a IQSOnablo range of
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tho content-neutral highest tariffed rate 000 of the major carriers for aslls to the same location. at

tho same time, then the call should not be classified as pay-per-call. Thus, the rate ofone of the

~or carriers becomes the benchmark rate for detenni.ninS the justness and reuonableness ofa

charse to a caller for accessinS an. infmmation service through a non-900 number. If the charee

to the caller exceeds the major carrier's rates by an umeasonable amount. then a rebuttable

presumption would arise that the call is for infonnation services and subject to the pay-per-eal1

rules. Recopizina that a small carrier does not have the same economies of scale as the major

carriers, a margin or ranae (i.e. 50/0-1~%) deviatin& from the benchmark: rate should be

determined by the Commissionbased upon the Commission's expertise in reviewing and

estabUslring just and reasonable rates.

TSIA believes that this proposal addresses Congress's concern that tariffs not be

filed for the express purpose ofchariiDa consumers excessive rates for accessing information

services. Unlike the proposals based upon payment ofcommissions, TSlA's proposal does not

require the COmmission to ao beyond its power by expanding the definition ofpay-per-ca11. The

deficiency ot'bo1h the Commission's. s evidence standard and AT&T's proplJRl are that

calls for wbich the caller only incurs normal tariff«I rates would be hetd to be pay-per~. This

would be lllwritina the definition ofpay-pcr-eaIl; something this Commission has no power to

do. Nor mould tho dcfiDition be rewritten. mDRA is not meant to M an anti.-competition Act,

but rather 00DlPDIlet pt'OteotioD l...atioo agaiDst premium rates. It malw little seme to foree

iDformation HrYi~ to oeue ofFq services thst are reached, for example, throuah Sprint's

teI1-eents.pc!lf~minute rate, so that consumers can obtain the same information throuah a 900

service where the charp is more than one dollar per minute due to the hiah charges to providers

~~~I 7
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by the carrier'm providing 900 service. TSIA's proposed rebuttable presumption properly

balsracei consnmer protection with the promotion ofcompetition.

3.

The ndes ad replallGDI ofthe CollUDildoD iDlplelD.tiDe the
TODKA ud 1996 Act mut be contJDt-D.aL

To the extent the parties suggest that steps be taken to prohibit services based

upon the coment oftbc service, such proposals run afoul ofthe First Amendment (see comments

oftbc: Alliance OfYOlDlg Families· an apparently sham organi7ation probably fonned by an

infonnadon service provider to promote its own self-interest in a shametbl manner). Similarlyt

to the mrteDt canicrs seek authOrity to disconnect services, in their own di.saetioD, such proposalS

lUll afOul of1lle basic proce4ural due process right! ofthe service proViders. (See comments of

GTE • a lqltlma1c cm1er).

In adopting mguIations~ the government may only adopt a scheme for regulating

Gommunicatlcms ofCaljfnm;.. Ins· y. fs;demJ CgmmwiClltiops Cgmmjyjgg. 492 U.S. lIS

(1989); ACLU v. B'D% 929 F.Supp. 824 (E.D.PA., June 11, 1996). Moreover. ''the government

l'8ItIicticma that are leu intrusive on plOteenve forms ofe~sion." Cd» Comm\WJeations.

Inc. Yo Fatml Commlmic;atlons Cornmipjm 749 F.2d 113. 121 (2d Cir. 1984). With reprd to

reauJations, "the government must show a tIt between the legislatures ends and the means chosen

to accomplish that ends." Borud ofTmstep QfStafG University gfNew York y. Fox. 492 U.S.

8
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469 (1918). Any action not in conformance with these standards results in an unconstitutional

action in violation ofthe First Amendment.

Thus. reauIatioDS inhibiting the manner of speech ofinfonnation providers that

are not applicable to non-monnation providers would, absent compelling reasons and a lack of

less restrictive methods, rise to the level ofa content-based infrinaement on free speech. Yet,

some commentators seek to limit all information service applications to 900 sorvice or to impose

testrictioDS on information providers without any review ofless restrictive alternatives or the

legislature's eDds.

For oxample, the caniers own services would be afforded special exemptions.

The 1996 Aets eliminated barriers to the proVlJion by BOCs of, among olbcr things, elDCtroni(i

publishing and telemcssaatng. In a recent Notice gfPmposod RulqnakjDI. Dooket 96-152, this

Commission recoplzcd that "the provision by the BOC5 ofSUCih interLATA infonnation

serviceS otters the prospect of fostering vigorous compcti.tion IIDoq providers ofsuch services.

Bec:ausc ofd1c lDli'fuc UIet$ BOCa posSCN, BOCa CaD offer a widely recognized braod name

that i& uaodated with tclccammunication-mcClS, tho benefits of'one-stop shopping'. and other

advantapa ofvcrtieel integration." (NPRM, Docket 96-152, released July 18, 1996.16). BOCs

woWd be he to otfar their Wormtdion services over intra and interLATAs. Revenues for

meaase units or toll cbarps by callers to access the services support the cost ofoperation of the

inf'onDatiOil service.. Similarly. DOCs utilize 800 service to take orders for electronic

publishing. IDectrooic INblishing is defined as the dissemination, provision, publication or sale

to an unaftiliatcd entity or person ofanyone or more of the followina= news (includina sports);

entertaimneDt (other than intcndivc games) ; and similar information. In contrast, the.s
9
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rule would restri.et information services uso of POTS lines, and thereby the &ee speech ofn04

DOC information providers.

Moreover, commenten efforts to restrict electronic transmission ofqreements or

to restrict issuance ofca1lina cards would chill use of such mechanisms to seminate information.

Thus. before adoptina any sUfiesUon that restricts the manner of speec:h. either directly or

indirectly tbrouah economic sanctions.. the Commission would have to demonstrate that there are

no less restrictive methods for providing consumer protections.

GrB seeks broader authority to terminate services to infonnation services. Any

action by the Commission or carrier to tcnninate service to an information provider based upon

some AGtS rule or carrier interpzetation of law, without an opportunity to cure the alleged wrong

orfor a hearing, would violate the Fifth Amendment due process rights ofthe service providers.

FJMdmg y. MatYJ§Pd. 380 U.S. Sl (1965). At a minimum, the carrier that believes a service

provider is violating Commissions rcaulations must, prior to ceasing provision ofservices,

provide written nodce wellln advance oftermiDatioD, be subjm to judicial tbird-party revi~ by

the COJDD1Jssion or other neutral body, the burden ofproofofa violation must reside with the

carrier m:l a procedure mUlt provide for promptjudicial or third-party wview. Absea.t these

safquards, the termiDation ofiDfonnatloa service programs by a oemOl' would curtail expreuion

pIOtt:ctedby the First AmOlWiment and run afoul ofthe Frttdmg test for the SUPPJeUiOD of'

speech. Ofcourse, the common carrier bill the duty 10 provide service on a DOn-discriminatoty.

contellt-Deutral buia. The Nadopal AMnciatjon BroedMst y, Fed.) CommuniG'¢ions

Commjpjan. 740 F2d 1190 (D.C. Cir. 1984). A.ccordiDily. in reviewina each and every

pxoposal. TSIA respectfully requests the Commission to properly balance the objective ofthe

6I11OClMn6-MuOI 10
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IOplati01l with the potential impact on free speeeh. In 90 doing. the Commission must determine

wh.ther there is a less restrictive manner for restricting the speech ofservice providers anclt if so,

mUlt pursue the alternative method.

4.

lDfo....tloD .."ices should have ,.n aDd dmely aeeea to
LIDB ,gd RNA. The dagb. ,hogN be UllUdcd to I_elide 900 bkJcldn..

Southwcstmu Bell asks the Commission to amend its rules to "explicitly provide

that the Information Provider ('lIP") must validate an end user's calling card tbrough the Local

Exchange Camer's ~LECsj Une Information Database ("LIDBj before the IP can assess.
"

charges to the calling card." (Comments ofSouthwestern Bell, p. 1). TSIA supports this

recommendation ofSouthwestern Bell. However, to ensure that the provision is not used in an

anti-competitive fashion or to stymie ftec speech. the complimentary rcquimnent is that the

LECs provide clcartqhouses and infolDllltion 5crvi~ with full, real-time and non·

<liscrtmlnatory acce&I to LIDB and Billing Name end Address ("DNA'').

Southwcsflcm Boll further states that the "amended rWeSllhould also require the

tmo caUccllnllDber (800 or 900] to be cmtered fot validation, th1lI allowing LIDS to check for

800 or 900 blocking. Thole two changes will result in fewer customer complaints and fewer

UDa\1thotiad chirps." (p.2). We agree with the sentiment. but note a deficiency in

Southwes1em Bell's statements. Namely, LECs fail to sbate with infOnnatiOIl services the

databue with respect to their customers that have requested blockina for 900 number access.

11
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The availability ofbloclcing inf'ormation would address most ofthe perceived concerns

surrounding access to information services over non-900 numben. Timely and eeonomieal

access to 900 blockina information. provided throuah a separate line item. in LIDB. would enable

information services to screen out calls from households that have l'CCIuested pay-per-call aDd

information services blocking. This would be true whether the call W8$ made over 800 or other

non-900 number. (See Pilgrim Telephone. Inc.'s Comments, p.44). By afTordinS infonnation

services real~time access to blocking databases, it will provide subscribers with a greatly

euhanced abDity to control the deHvery and subsequent billing ofthe services. In the event an

iDfoDnation semce failed to check the database, and the customer bad requested blocking, then

the charge could be properly writtcn-offand secondary collection activities prohibited.

Consumer protection would be strengthened by inclusion ofthe 900 blockins database in LJDB.

BrfA

Similarly, the provlsion ofreal-time access to the LEes BNA databases would

cmablo intonnation sotViGOS to verify SUbla'lDcr informatio.n for the purpose ofusilting in

detorrni.nhIs ifthe caller is authorized to enter into a subsoription qrccmcnt that would result in

charges appearing on the monthly telephoae bill. For example, a check could be petformed to

match the BNA lot the ANI oftbe callina party with information obtained diteetly fiom the

caller by the information serviee. Address verification is III integral part ofthe Vi.. Master

Card aDd Am.eriC8D Express authentication process. It has proven to be extremely successful in

controUina unauthorized use ofcmlit cards. However, cutrellt1Yt information service provider or

billina cleuiDlhouse requests for BNA from LEes are not fulfilled until it is too IIItcl to be of

much assistance. It often takes up to six months to rec;civc a response to a request for the BNA

12
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matching 8 telephone number. The requirement that tEet respond to requests for BNA either

real-time or, at least. within seven days would afford information services the ability to utilize

BNA to control ucauthorized aDd fraudulent use oftheir services.

In sum, the availability arLIDS, including the 900 blocking data for all carriers.

and BNA to information services in a real-time, cost-effective and non-discriminatory basis

would enable infonnation providers not only to screen calling cards but presubscription and other

man,menta as well.

s.

Artltk:IaI ...trle:tloDl o. tile JDaIUler In wllicll iDfonDatiDa seniea
.-llcIace OpendODi "mild ud1dy AD........ wltb the abiIlt)' of tile
......,. to _dUg I....pd DOEW" _IDeM OpcratiOlL

In their zest to tlosc any and all conceivable loopholes or methods ofproviding

information scrvicea, IOIIlC ofthc commente1'3 would prohibit information 5CIVig; providers ftom

CVCD. carryina out -m'Vitie$ specifically perttlitted by the TDORA. Other proposals that WO\dd

place artificiad prohibitions on the use ofelectronic transmission of8JI'"DleutJ, sewndal:y

cou.etiOGl met bi1liDs for 1lOD.-iDfODDatioD goods md services fail to properly ba:IaAce the desire

to foster valuable infonnation services with adequate consumer protect1ODi. Accordingly, any

sugestions that would overreach or restrict normal businea activities sanctioned by Conaress

must be rejected by the Commission.

One party suggests that the Commission should "circumscribe secondary

collection actimes." (Comments ofPacific Bell and Nevada Bell. p. 5). In adopting the

13
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TDDRA, CeutgreSI spcoificaUy provided information service providers with the riiht to pursue

collection ofpropwly assessed charset. In so doins, Congress set up an. extensive statutory

scheme for ~dUns billing disputes. The authority for adopting replations aov~a billina

disputes was assigned by Congress to the Federal Trade Commission. Adding to its other

deficieneies, the request ofPacific Bell has been made in the wrona forum. Pacific Bell suISes1S

that certain FCC administrative procedures be exhausted prior to pursuing secondary collection

activities. The nales implemented by the FTC set forth a number ofsteps that must be

undcrtlltcn prior to pursuing secondary collection activities. Customers arc afforded the right to

withhold payment pcndini review of the billina inquily. (Sec 16 CPR Part §308.7(g)). The FTC

also adopted restrictions on credit rcportina and retaliatory actions. (§§J08.7(i). (m».

Iffollowing the extensive dispute resolution mechanism, the charge is fouel to be

properly levied aDd therefore sustainedt then secondary collection is appropriate. To the extent

Pacific Bell receives inquires from consumers clue to collection activities, it would most likely

stem from Ihe lag in receipt ofcharge bact and uncollectible detail ftom the LEe by the 5ClVicc

provider. It is common for an LEe to pus back an unpaid cba1'gc to the service provider that

emanates from a call placod six to eighteen months earlier. After a year bas peNCd, tho caller is

likely to dcDy any knowl.cdgc of the call ever beina mad. and consequently notify the carrier of

the golleotioa activity. Under the FTC regulaticm, a caller has 60 day. to dispute a charge.

(§308.7(b». Ifcurlen heW callen to the 60 day period provided by law, then timely collection

ofpoper1y hilled calls would be able to proceed. Doe to the timeliness ofthe request for

payment, the subscriber would more likely be able to recall. or investigate, the circumstances

SUI'tOUIldiDi the call to the information service. Thus, Pacific Bell has an avenue to ameliorate its
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concerns through conforming its course ofconduct with applicable law. TSIA requests the

Commission to dUect LECs and !XCs to confonn their practices with the provisions ofthe

FTC's rqulations.

The proposal of Pacific Bell to limit secondary collections would be redundant to

the protections a1forded to consumers by the FTC. In contrast, the proposal ofPacific Ben that

an IP show compliance with the Commission's mIes prior to pursuina riaJrtful collection

activities would add nothing and fails to even indicate to whom such ashowini would be mado.

Accordiqly, the proposal ofPacitic Bell should be denied.

EllCIruic Tnplmiuiop ofAlDU'ng

Paci1ic Bell would also have the Commission prohibit transmission of

presubscriptlon agrccme1llS lhrough elCCU'ODlc meaDS. (p. 1). Thus, Pacific Bell would seek to

eliminate a method provided by ConiRSS. COD~ 5~ifiadly permits transmission of

agICCIIlCIlts through electronic mcana (47 U.S.C. 228(~)(7». Ar, Mel com:edy notes, the

asn:cment to be tnmsmitted elcctroniaslJy mUll meet the samc standards as thc agreement

provided by mail or through any other meaDS. AccordiDgly, MCI CODCludoa tbet additional

safesuaMs are DOt J1Mded (p.4).

Racognizing that the law authori:zes e1ec:troDie traDlmiuion, Paciflc Bell next

SUUests that ifelectronic traDsmiuion is permitted then. there mould he a 1Q..day las prior to the

provision ofservice. This provision would do at least as much hum to the customer as to the

provider. It would require an artificial delay for l'fOVision of the information requested by the

customer. As such. it would clearly inhibit the tree flow ot information and unduly and

needlessly res1riet the provision of information service. In our impatient society, the service
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provider would have to explain that federal regulations prohibit the timely provision ofthe

requested information. This is an example of the proposed protection eausing more harm to he

CODBUmCl than aood.

The intent ofCODgre$$ in requiring a written agreement is to ensure that the

customer has all ofthc iDfonnatioD necessary to be an informed consumer. Elcotronic

transmission ofthe terms ofservice will assist, not hinder, the customer in receiving the details

oftile presubscription arrangement in a rapid and efficient manner. This sbould be considered

beneficial to COI1SUI11e1'S and not an evil to be over-regulated out ofexistence. Iheret'OfC, no

additiooal regulatlon is warranted.

Gggd.agdSmkp

The 1996 Aet provides that a written agreement iJ not required. "for any purGhase

ofgood. or ofscrvi«:a tMt are not information ScMceS". (§701(aXIXc». A !lumber of

commenters l'lIise concem over the exception and seek to limit its KOpe. In 80 doina, tIY parties

seek to reform the legislation. It is ofC01U8e the obliption of the FCC to implement the statute

.... pused by Coosresa aDd DOt to chanae its provisions. CoulJeSS, for itsI*t direetsd the FCC

to "revUe its regulatiODS to comply with the amendmenf' and not to alter or restrict the

provisiODS as enactl'ld by Coqress. (section 701(a)(2) of the 1996 Act).

More importantlY. the proposals aze not in the public's intezest. For example, tho

National A.ssociltion ofAttorneys General \NAAGj requests that the provision be limiteel to

"transacUODB which do not involve charges being billed to a telephone subscriber's phone bill".

(NMG ~DIDlClIlts,p.9). Although it states that "legitimate businesses would not be impIeted,10

the opposite is true. Such a broad prohibition would prohibit telephone bil1ina for everything
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from Internet access to voice storase and retriew.l as well as other enhaneed services. While this

rna)' not he the intent ofNAAO. it would be the end result ofadopting regulations that have not

been fully explored or well thouaht tbrouah. TSIA recommends that the proposal ofNAAG and

other parties IimitiDI the exception for goods and services be denied as not beina in compliance

with the dictates of Congress and contrary to the public interest.

CONCLUSION

Based on the foregoing, TSIA rcspcctfi.illy requests the Commission to adopt the

recommendations herein and in our initial comments. TSIA reaffirms its gratitude to the

Commission for the opportunity to submit these reply comments.

DIIed: New York, New York
September 16, 1996

R.capec1Nlly submitted,

TBLESEIlVICES INDUSlRY ASSOClAnON

By:: ~~~~p~~~_
--: Dicb:,

'RIfJin..Zelman, Rothermel" Dichter. L.L.P.
485 Madiaon A.venue
New York, NY 10022
(212) 935-6020
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